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Dear Representative,  
For your convenience, we organized each section into a Summary and Explanation 
sections.  The Summary sections are numbered bullets of short and concise points.  The 
Explanation sections contain more detail.  Numbers from each section correspond to 
each other.  Example: Summary 1 goes with Explanation 1.  This was done to make it 
easier for you to read specific points without searching through each section for 
additional information. 
Thank you for allowing us to provide additional information, 
On behalf of the RTKNH Members, Loret Simonds
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HB 1156 Section 1: Minimal Records for Quorum Non-Meetings

Summary

HB 1156 section 1 changes RSA 91-A:2, I to require notices for non-meetings for collective bargaining 
and consultation with legal counsel.  These non-meetings are planned meetings of a quorum, but they 
are exempted and there are no public records of them.  The lack of any public record has allowed some 
boards to abuse these exemptions when they wanted to hide their activities.  The lack of any public 
record also makes it very difficult and expensive for citizens to enforce this part of the Right-to-Know 
law.  The intent of HB 1156 section 1 is to add a minimal public record that does not violate the well-
established privileges of these non-meetings.  An alternative to a notice is an abbreviated record 
published afterward.

1. Non-meetings are meetings that are exempt from the typical requirements of RSA 91-A so there 
are no public records.

2. Negotiations and consultation with legal counsel are 2 kinds of non-meetings.
3. Since these non-meetings are off the record, there is a history of abuse.
4. No public records also makes it very hard and expensive for citizens to enforce this part of the 

law.
5. HB 1156 section 1 proposes to require a notice for these non-meetings as a minimal public 

record.
6. An alternative is to require an "abbreviated record" after the fact with no implicit delay from a 

notice.

Explanation

1. RSA 91-A places strict requirements on the meetings of public bodies.  Most must have a notice 
posted beforehand, must be held in public, and must have minutes published afterward.  These 
requirements allow interested citizens to know what the public bodies are doing on their behalf.  
But, RSA 91-A:2, I exempts certain kinds of meetings, so-called non-meetings, from these 
requirements.  Since there is no notice, no minutes and no public attendance, the public is often 
totally unaware that a non-meeting has even occurred.  There is no public record of these non-
meetings.

2. Two kinds of non-meetings are otherwise normal meetings of a quorum of a public body.  These 
are (a) strategy or negotiations with respect to collective bargaining, and (b) consultation with 
legal counsel.  In both cases a quorum of the public body convenes together and discusses 
business under their jurisdiction.  The only difference is they are completely off the record.  
Even though collective bargaining and attorney-client privileges protect the contents of these 
non-meetings, these privileges do not extend to the fact the non-meetings occurred and citizens 
have a right to know this basic fact.

3. Unfortunately, because there is no public record, these exemptions have been used by boards to 
circumvent the spirit of the law.  Part of the problem is some oversimplify the legal counsel 
exemption to mean a board can do whatever they want in a meeting with a lawyer.  Further, 
some boards have even used this exemption to avoid all public scrutiny for controversial 
actions.  See for example, Ettinger v. Madison Planning Board, 162 N.H. 785 (2011), No. 2010-
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688, Cameron, et al. v. Marlborough Board of Selectmen, No. 213-2011-CV-337 (2012), and 
Taylor v. Oyster River Cooperative School Board, No. 219-2012-CV-00001 (2012).

4. Not only is this exemption easily abused, but it is hard to enforce. RSA 91-A is only enforced 
by citizens.  A non-meeting for which there is no public record is hard to enforce specifically 
because there is no record.  Citizens don't even know there is non-meeting to enforce. There is 
nothing to even raise suspicion for a citizen to investigate.  Of course, this is the reason it is 
abused when a board doesn't want to raise suspicion.  But, this is contrary to the very principles 
of the Right-to-Know law that a citizen should be aware of what is done on their behalf.  In 
some cases, a citizen today might be able to reconstruct a record of a non-meeting if they get 
legal bills.  But, these bills almost always require legal review and redaction which are 
expensive and this obscures the records making it harder for citizens to understand.  In other 
words, legal bills are an expensive and inadequate replacement for a minimal record of these 
non-meetings.

5. Currently, HB 1561 proposes that collective bargaining and consultation with legal counsel 
should have a notice.  While the intent of HB 1561 is not to require a time period for the notice, 
this is not clear and even implied by the term notice.  However, since the public does not attend 
these non-meetings and it is proper they should not attend them, there is no reason to require 24 
hours beforehand.  Indeed, the record could be made after the non-meeting, but not as minutes 
that would disclose the subjects of these exempted non-meetings.

6. Oyster River School Board may be an alternative model to follow.  They recently adopted a 
policy to require an "abbreviated record" of such non-meetings.  Such an abbreviated record 
does not describe the subjects discussed at all, but only the logistics of the non-meeting and the 
specific exemption.  The logistics include the time, place and attendees.  Since a non-meeting 
deprives the public from access in a way similar to a non-public meeting, Oyster River's policy 
requires the abbreviated record to be published within 72 hours of the non-meeting.  Requiring 
the record to state the exemption is also similar to the requirement for non-meetings.  Non-
meeting records do not ever need be sealed since they have no content to seal.  All they do is 
indicate that a non-meeting occurred.  The minimal nature of this record will not violate the 
well-established privileges of collective bargaining or attorney-client relationships.

Suggested amendment to replace HB 1156 section 1 with the following:

1 Right-to-Know; Meetings Open to the Public. Amend RSA 91-A:2, I by inserting after item (d) the 
following new sentence:

For meetings exempt under items RSA 91-A:2, I (a) and (b), an abbreviated record shall be kept and 
promptly made available for public inspection within 72 hours of the meeting. The abbreviated record 
shall only include the time, place, names of members and persons appearing before the public bodies 
and the specific exemption under this paragraph which is relied upon as foundation for the meeting.  
The abbreviated record shall not record any discussions or actions of these meetings.
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HB 1156 Section 2:  72 Hour Meeting Notice

Suggested Text in HB 1156
RSA 91-A:2, II  Meeting notice and the agenda shall be made at least [24] 72 hours, excluding 
Sundays and legal holidays, prior to such meetings.

Summary

1. Current law requires 24 hour notice for almost all meetings, in 2 places, which is not enough 
time for a citizen to learn a meeting is being held and make arrangements to attend.

a) 24 hours means only 7:00 pm. before a 7:00 pm. meeting the next night.
b) Citizens must check bulletin boards daily just in case a meeting might be posted and 

most citizens have to work during the day, so they can't easily check a bulletin board.
c) Citizens are too busy to easily reschedule activities or arrange babysitting to attend 

meetings with only 24 hour notice.
d) Many boards plan meetings a year in advance and meet on a regular schedule.
e) Emergency provisions allow for shorter notice when needed.
f) Citizens are subject to the same time pressures as public officials.
g) Posting on a website or email or Rich Site Summary  makes it easier to check for notices 

over driving to a bulletin board.

2. Twenty Four states (50%) require 72 hours or more for notice of meetings.

a) Five states (10%) require 72 hour notice:  California, New York, Nevada, Texas and 
Virginia.

b) Seven states (14%) require 5 – 10 day notice:  Alabama, Hawaii, Idaho, Georgia, 
Mississippi, North Carolina, Oregon.

c) Twelve  states (25%) requiring the meeting schedule is posted for the entire year and the 
schedule to be filed with the Secretary of State's office:  Michigan, Minnesota,  New 
Jersey, North Dakota,  Ohio, Oklahoma, Pennsylvania,  Rhodes Island, South Carolina, 
Washington, West Virginia, Wyoming.

d) Five states (10%) require 48 hour notice:  Connecticut, Illinois, Indiana, Massachusetts 
and Montana.

e) Ten states (20%) have a 24 hour notice requirement: Arizona, Iowa, Kentucky, 
Louisiana, New Hampshire, New Mexico, South Dakota, Utah, Vermont and Wisconsin.

f) Eleven (20%) use language such as adequate, reasonable and ample for noticing 
meetings except for Delaware which requires a 6 hour notice.
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Explanation

1. What is an adequate notice for a meeting of a public body?  Currently, RSA 91-A:2, II requires 
at least 24 hour notice to the public for a meeting in most cases.  The notice must be posted in at 
least 2 places that may include a newspaper or a website.

a) For many local boards the notice is posted on bulletin boards around town, such as at the 
business office, school, library, post office, etc.  For a typical meeting at 7:00 pm, the 
notice only needs to be posted by 7:00 pm the day before.  

b) For a citizen who may not visit the bulletin board until the next day on their way home 
from work, this means they are aware of the meeting only hours before it occurs  This is 
an unreasonable burden to place on every citizen. Not only are most citizens too busy to 
check daily for a possible posting, most citizens are also simply too busy to make a 
meeting on only 1 day notice.  

c) Oyster River recently redistricted the elementary schools. Many parents were very 
interested and it was unreasonable to expect them to arrange babysitting or reschedule 
activities with only 24 hour or less notice. More citizens would be able to attend with 72 
hours notice.  Citizens are subject to the same daily pressures that make it difficult for 
board members to schedule meetings.  The effect of 24 hours notice is that even 
interested citizens often miss meetings because they didn't see the notice.

d) Most boards and committees have a regular schedule for meetings.  Marlborough 
Selectmen meet every Monday night except holidays.  The Marlborough Planning Board 
meets the first Wednesday of the month.   The Oyster River School Board  meets 
regularly on the first and third Wednesday of each month.  For all regular meeting 
schedules the 72 hours is not a hardship.  And since special meetings are for things like 
taking bids and are posted in the papers 2 weeks ahead, or are to review some item that 
needs additional information to be gathered, meeting again in 24 hours is not possible.  
So these special meetings are planned out to at least a few days into the future. 

e) Oyster River School Board members are sent a back up packet of the agenda and 
documents the Friday before the the Wednesday meeting. The notice is posted 5 days in 
advance at the district office and at each of 4 schools as well as on the website by that 
Friday.  Oyster River also posts an electronic copy of the back up packet to their website. 
Marlborough posts its regular meetings with a singular posting that the selectmen meet 
every Monday night at 6:30 unless a holiday.  The meeting the week before the holiday 
they decide on the alternative night and post the meeting the next day, nearly a week 
ahead.  

f) How a meeting is posted can make a difference.  The current law allows for a notice to 
be posted on a website, and this is certainly much easier for citizens with access to the 
Internet than checking a bulletin board at an office every day.  There should always be a 
requirement for a physical notice for those who do not have Internet access.  Even better 
than a website alone is an electronic notification such as an email list or Rich Site 
Summary (RSS) notification of changes to websites.  Posting on a website or through an 
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electronic notification means citizens can make the most of the time to arrange their 
schedules.

2. Half of the states in the country make a 72 hour or longer notice work with many requiring a 
yearly calendar to be filed with the Secretary of State.   The Open Meeting Laws (OML) of 
states with longer time requirements also have better OMLs and have Attorney General Memos, 
OML pamphlets or some other materials that talk about the importance of citizen involvement 
in government.  Of the states with 24 hours notice or less, most had very limited open meeting 
laws and seemed to have less encouragement for officials to make sure citizens are informed. 
Maine was one of the worse because it has repealed about a third of their open meeting law. 
Florida requires a posting but the language of the law does not specify any time.  So a meeting 
could be posted even a few minutes before the start of the meeting. Other states without a stated 
time used language like “full and timely”, “reasonable” and “adequate”.   Alaska says no 
meeting need be posted but the meeting has to occur where the public may attend and further 
instructs a restaurant is an acceptable meeting place but a private home is not. 

Conclusion

HB 1156 proposes increasing the time required for a meeting notice from 24 hours to 72 hours.  Most 
public bodies already plan and post their meetings more than 72 hours beforehand.  72 hours makes it 
much easier for citizens to attend meetings, especially meetings added to the regular schedule.  
Additionally, a notice could be posted in under 72 hours if done using an electronic notification.  More 
notice is more protection for officials.  Most meetings require review or preparation or both of 
documents so many are already planning meetings out several days but only posting for 24 hours.  The 
law has provision for emergency meetings.
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HB 1156 Section 2:  Posting Agendas

Suggested Text in HB 1156

RSA 91-A:2, II Meeting notice and the agenda shall be made at least [24] 72 hours, excluding 
Sundays and legal holidays, prior to such meetings. 

Summary

1. 34 states require an agenda or subject/topic description be post and/or provided.

2. Agendas garner more citizen engagement.

3. Agendas can be flexible and do not have to adhered to the list and can include the topic “other 

business”.

4. Agenda posting does not put extra burden since they are prepared ahead for the board.

5. Agendas gives public officials additional cover for informing citizens.

6. Agendas allow busy citizens to make informed decisions for attending meetings.

Explanation

1. 24 states require an agenda posted with the meeting posting or within 48 hrs of the meeting.  9 
states require a topic list or subject description be included with the meeting posting.  And 
Mississippi requires the agenda be handed out to the public at the meeting.

2. An agenda gives the citizens the knowledge of what their public officials intend to do and then 
allows them to choose to attend or not.  So many times public officials complain about people 
not coming but if they don't know what's going on why should they?  Often citizens feel that 
public business meetings are like the business meetings in the job world.  You only go if invited 
or it is none of their business.  Agendas would make it known to citizens what business is 
occurring, how it affects them and understand that all public business is about them.  It should 
follow that agendas will increase citizen attendance.

3. No state requires the posted agenda be adhered to.  One state required the agenda be adopted at 
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the beginning of the meeting.  Indeed, this is standard business practice.  Agendas can include 
items such as “other business”, “old business and new business”, reports from: and “open 
discussion”.  And if the law remains quiet on requiring the agenda to be followed without 
wavering, then there is nothing to say the agenda can't be added to or changed during the 
meeting to include other discussions and decisions.  A requirement to post an agenda should not 
limit a meeting from dealing with other subjects.  Even an agenda that may change is better than 
no agenda at all in terms of improving the likelihood that a citizen who is interested in a subject 
will be able to attend meetings where that subject is discussed.

4. The agenda for most meetings is set well before the meeting. The agenda tells the agency what 
documents will be needed and the members what they will need to do to prepare.  The agenda is 
the key tool used to organize a meeting.  Since the agenda is set well before the meeting, it will 
not place a burden on a public body to post the agenda along with the notice.  Indeed, many 
local boards already post the agenda, and even the back up documents related to the agenda.

5. The agenda will provide the public official with added protection as a back up to discussions 
occurring at meetings.  Agendas will also provide an added layer of informing the public 
regarding their actions and decisions.

6.  Citizens are busy people too.  They have many of the same pressures as public officials.  They 
need to know what is going to be happening at a meeting so they may make an informed choice 
if they should attend.  Most people are concerned about specific subjects and would like to 
attend meetings when those subjects are discussed. But, they can only do that if they know 
beforehand.

Conclusion

Should a meeting agenda be posted with each notice?  Currently, RSA 91-A:2, II requires the public to 
be notified of the time and place of almost all meetings of public bodies.  However, the time and place 
alone do not give the public enough information to decide whether to attend a meeting.  The agenda for 
a meeting tells the members and the public what subjects they plan to discuss.  Posting the agenda with 
the notice would allow an interested citizen to tell if they should arrange to attend.
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1156 Section 2:  Approving Minutes with Signature

Suggested Text in HB 1156

RAS 91-A:2 II  Subject to the provisions of RSA 91-A:3 [ ]  The public body shall approve the 
minutes with the signature of each approving ember and the date signed. [ ]

Summary

1. Minutes are important because they are the permanent official record of meetings.
2. Most public bodies already approve their minutes HB 1156 can be amended to specify when the 

minutes must be approved
3. Approving minutes makes them more accurate and complete
4. Signing minutes emphasizes their importance, encourages member to take them to heart and 

allows citizens to hold member accountable

Explanation

1. RSA 91-A, II already establishes that minutes are the official record of meetings.  Because of 
their importance, minutes must be kept at the meetings, published quickly and retained 
indefinitely.  The law indicates in several places what must be included in the minutes.  

2. Most public bodies already approve their minutes.  Typically at each meeting of a public body, 
it reviews, revises and approves the minutes of their previous meeting.  Occasionally, there may 
be issues raised during the review that requires the minutes to be further investigated.  In these 
cases, the minutes are reviewed, revised and approved at the next meeting.    

3. In spite of the fact that most public bodies already approve their minutes, the law does not 
require minutes to be approved.  This means some minutes are not approve and these minutes 
are not reviewed or revised.  Draft minutes reflect the perspective and understanding of the 
person who kept the minutes.  Draft minutes have mistakes.  Approving the minutes by the 
public body means all members of the body add their perspective and understanding so the 
quality, completeness and accuracy of the minutes improve.  More accurate and complete 
minutes also better protect the public body and avoids needless litigation caused by inaccurate 
or incomplete records.

4. It is standard practice in business for those who approve important documents to sign and date 
them.  New Hampshire law requires boards to sign warrants, papers filed with the state, 
contracts, etc.  Given the importance of minutes as the permanent official records, they should 
also be signed and dated by members of the public body.  Only those members who approve the 
minutes need to sign.  This avoids special effort to get other members to sign and allows those 
who disapprove to indicate their disapproval by not signing.  Requiring each approving member 
to personally sign and date the minutes makes sure they take this responsibility to heart, and 
provides an audit trail.  A member's signature allows citizens to hold them accountable for the 
minutes.
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HB 1156, Section 3: Discussions, Deliberations and Decisions

Suggested Text in HB 1156

RSA 91-A:2, I. Unless exempted from the definition of “meeting” under RSA 91-A:2, I, public bodies 
shall [deliberate] conduct all discussions, deliberations, and decisions on matters over which they 
have supervision, control, jurisdiction, or advisory power only in meetings held pursuant to and in 
compliance with the provisions of RSA 91-A:2, II or III. 

Summary

1. HB 1156 section 3 changes RSA 91-A:2-a, I to require discussions, deliberations and decisions 

at proper meetings, not just deliberations.

2. The various sections of RSA 91-A are not consistent.

3. Laws in other states include discussions in what they consider to be meetings.

4. The line between discussions and deliberations, particularly for a decision making public body, 

is very unclear.

5. This confusion causes problems for public officials leading to violations and wasted tax money.

6. Clarifying the law will make it easier for public officials, reduce violations, save money and 

provide greater public access.
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Explanation

1. Section 3 of HB 1156 changes the word "deliberate" to "conduct all discussions, deliberations, 
and decisions" in RSA 91-A:2-a, I.  Currently, RSA 91-A:2-a, I reads as follows: "I. Unless 
exempted from the definition of "meeting'' under RSA 91-A:2, I, public bodies shall deliberate 
on matters over which they have supervision, control, jurisdiction, or advisory power only in 
meetings held pursuant to and in compliance with the provisions of RSA 91-A:2, II or III."

2. Section RSA 91-A:2-a, I is inconsistent with other sections of RSA 91-A.  For example, RSA 
91-A:1 addresses "actions, discussions and records" as part of the preamble that establishes the 
purpose and spirit of this law.  Does this mean all actions and discussions must be at meetings? 
Section RSA 91-A:2 refers to "convening of a quorum ... to communicate."  Does this mean all 
communications of any kind must be at meetings?  But, section 2 also says a chance gathering 
is allowed as long as "no decisions are made."  Does this mean only decisions must be at 
meetings? Does section RSA 91-A:2-a, I mean that only deliberations must be at meetings?

3. Other states specifically include discussions in what they define as a meeting.  For example, 
California law 54952.2 uses the phrase "hear, discuss, or deliberate."  Similarly, Nebraska law 
4-1409(2) uses the phrase "briefing, discussion of public business, formation of tentative policy, 
or the taking of any action."

4. Usually it is clear when a board makes a decision.  A deliberation is a kind of discussion that 
leads up to - or could lead up to - a decision.  Case law establishes that a discussion can be a 
deliberation even when there is no decision.  But, when is a discussion not a deliberation?  
Since a public body is principally a decision making body, one could argue that most, if not all, 
of their discussions ultimately leads toward decisions.  So, it is safer to err on the side of 
openness and require all discussions to be at proper meetings.

5. How is a public official supposed to know where to draw the line?  Clearly most do not know. 
New Hampshire Municipal Association attorney Christine Fillmore during training in Durham 
in 2013 said that about half the inquiries to their office deal with the Right-to-Know law. Public 
bodies are struggling.  And this confusion is very expensive.  In the Oyster River School 
District, the court ruled in 2012 the board repeatedly improperly communicated outside 
meetings.  Defending unsuccessfully against their many violations cost taxpayers about 
$60,000.

6. Making it clear that all discussions, deliberations and decisions must be at proper meetings will 
remove the confusion, violations and expense.  It will also enhance adherence to the law 
throughout the state and better fulfills the promise in the preamble of this law to provide the 
greatest possible access for citizens. 

Conclusion

Throughout the Right-to-Know law, RSA 91-A, there are several sections that conflict on what a public 
body may do outside of a meeting.  The primary distinction is between discussions and deliberations, 
but the line between these is not clear.  Public officials struggle to follow these conflicting sections. 
This confusion leads to needless violations of the law and wasted tax money.  Changing RSA 91-A:2-a 
to require discussions as well as deliberations and decisions at meetings would solve these problems.
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HB 1156 Section 3: Non Public Minutes & Meetings

Suggested Text in HB 1156

RSA 91-A:3, I (b) Any motion to enter nonpublic session shall state on its face the specific exemption 
and reason under paragraph II which is relied upon as foundation for the nonpublic session. The vote 
on any such motion shall be by roll call, and shall require the affirmative vote of the majority of 
members present. 

RSA 91-A:3, III. [ ]The public body shall annually review all minutes previously sealed and either 
release the minutes to the public or state the reason for continuing to seal the minutes. The public 
body, under penalty of law, shall approve the minutes with a signature and date signed of each 
member approving. 

Summary

1. Citizens do not have the RSA 91-A memorized so a statement of reason, beyond citing the law, 
fulfills the other requirement in the law that the meeting is discernible.

a) Public officials say they only have to cite the law and so they refuse to give the reason in 
plain language.

b) Since common sense doesn't prevail, the law should spell it out.
c) Helps the official to remember what they can and cannot talk about.
d) Citizens are the only ones to enforce the law and need checks in place that protect 

confidentiality and 
e) balance   that provides enough limited information to be able to know when to ask for a 

judicial review when necessary.

91-A:2, III (c) Each part of a meeting required to be open to the public shall be audible or otherwise 
discernable to the public  [ ] and shall be audible or otherwise discernable to the public in attendance 
at the meeting's location.  

2. Sealed non public minutes need to be reviewed yearly to determine if they still need to be 
sealed.

a) To ensure release of  fully adjudicated litigation. 
(e) Consideration or negotiation of pending claims or litigation which has been 
threatened in writing or filed against the public body or any subdivision thereof, or 
against any member thereof because of his or her membership in such public body, until  
the claim or litigation has been fully adjudicated or otherwise settled.

b) Ensures sealed minutes did meet statutory requirements to seal.
c) Provides oversight and protection to all officials that serve by finding mistakes and 

correcting before they become a cause for litigation. 

3. Concerns of too many public officials reviewing files endangers the confidentiality of the 
information is unfounded because officials swear in their Oath of Office not to divulge 
confidential information learned by their positions RSA 42:1-a.

a) Clearer understanding of RSA 91-A:2, 3, 5 will help officials comply better with the law.
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b) Officials who violate their oath of office by divulging information protected in RSA 91-
A:3 & 5,  may be removed from office.

c) A citizen must petition the court for the removal as provided in RSA 42:1-a

42:1-a Manner of Dismissal; Breach of Confidentiality  II. Without limiting other causes for such a 
dismissal, it shall be considered a violation of a town officer's oath for the officer to divulge to the 
public any information which that officer learned by virtue of his official position, or in the course of 
his official duties, if:
  (a) A public body properly voted to withhold that information from the public by a vote of 2/3, as 
required by RSA 91-A:3, III, [ ] or
  (b) The officer knew or reasonably should have known that the information was exempt from 
disclosure pursuant to RSA 91-A:5, [ ]. 

Explanation

1. RSA 91-A requires meetings to be audible and discernible.  When officials go into nonpublic 
session they cite the law such as “we are going into nonpublic under RSA 91-A, II (c) and that 
is all they say.  Without a copy of the RSA or having them memorized, a citizen cannot discern 
why a nonpublic session is being instigated.  Public officials who are conducting public 
business openly will give an explanation that does not violate confidentiality.  But those that do 
not respect the citizens right to know their government will say they do not need to state a 
reason because the statute only says they have to cite specific statute.  Therefore, the law needs 
to be changed so officials cite the reason as described in the law.   This will also help the public 
official remember what they may and may not discuss during the executive session.  The only 
remedy for a citizen when they feel improprieties exist is to petition the court for “in camera 
review” (in chambers) by the judge,  Courts are unwilling to do this unless a citizen can show 
the law has not been met and this is impossible to do with only a legal citation announced.

2. Without a regular review of sealed minutes, rogue officials have a legal option to abuse 
employees and other hide bad acts.  Requiring a yearly review allows for numerous reviews by 
many to ensure these sealed records are proper to be sealed.  Marlborough is one town that has 
abused this responsibility, greatly.  Not only were they sealing information that was to protect 
the public officials themselves but also to conceal other bad acts.  The law needs to change in  
in order to bring limited sunshine to the secrets that improperly exist without revealing other 
information that is kept properly confidential.  If officials knew that at some later time, after 
they are no longer in office, another group of officials would be looking, this would deter hiding 
bad acts under the guise of sealed nonpublic minutes.  As of now, hard copies of sealed minutes 
are put into sealed envelopes and filed.  And the next group of officials believe all is proper so 
they do not check.

3. While there will be more and more officials looking through sealed records the laws are in place 
to instruct them to hold confidences and to punish those that do not.  The United States 
Supreme Court as well as the state of courts of New Hampshire takes the protection of certain 
information seriously.
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Conclusion

In January 2011, Marlborough Selectmen started holding non public sessions every week during their 
regular business meeting and sealing the records.  Once they were opened, only a handful of the more 
than 20 records met the criteria under the law for sealing.    The very first record they sealed in this   
series was a non public meeting on how to have a non public meeting; a completely illegal act 
because it was done to protect the officials themselves which is expressly forbidden in the law.  
Regular review of non public minutes would have saved a great deal of time in my town from having to 
make numerous requests over a 4 month period to open improperly sealed minutes. 

Marlborough co-mingled the sealed records with public records.  This lead to a data dump of 35 sealed 
non public minutes, concerning 9 different individuals.  In court the administrative assistant tearfully 
told the judge she didn't mean to do it.  Yet it took her 6 months to click and drag those 35 files to a 
new folder away from the public records and none of the victims were ever contacted by the selectmen 
to let them know what happened to them.  It was obvious they were sorry they got caught but not sorry 
the information was released.

RTKNH fields many inquiries about nonpublic sessions.  When RSA 91-A is not properly followed, 
non public sessions and minutes are almost always part of the perceived violations we hear about.

Without a regular review of these files, violations can be hidden forever.  I cannot tell you what is in 
the 35 records I was unlawfully given.  I can tell you there are violations in there that need to see some 
sort of limited sunshine by individuals that can continue to hold those confidences so corrections can be 
made.  Sealed records about employees need to be checked against employment records to ensure 
employee rights have not been violated.
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The Courts on Privacy Issues

SCOTUS has ruled since 1891 that citizens have the right to privacy on issues that could harm their 
reputations, prevent them from pursuing happiness, and release of certain information violates 
Amendments 1-9 and 14 of the US Constitution.  RSA 91-A has a clear outline of information to 
protect.  What it is missing is a simple requirement to state the reason in plain words, at the 
meeting, so the citizen may be able to discern right at that moment, if the law is being correctly 
followed.  Lack of confusion about the proceedings would better protect officials.

United States Supreme Court

Union Pacific Railway Co. v. Botsford (1891)  “No right is held more sacred, or is more carefully guarded, by 
the common law, than the right of every individual to the possession and control of his own person, free from 
all restraint or interference of others [ ] ” 

Meyer v Nebraska (1923)  "Without doubt, it denotes not merely freedom from bodily restraint but also the right 
of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to  
marry, establish a home and bring up children, to worship God according to the dictates of his own conscience, 
and generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of 
happiness by free men." 

Griswold v. Connecticut, 381 U.S. 479 (1965), ”This Court, in a series of decisions, has held that the 
Fourteenth Amendment absorbs and applies to the States those specifics of the first eight amendments which 
express fundamental personal rights. The language and history of the Ninth Amendment reveal that the 
Framers of the Constitution believed that there are additional fundamental rights, protected from governmental 
infringement, which exist alongside those fundamental rights specifically mentioned in the first eight 
constitutional amendments.”

Olmstead v . United States  (1928) "The protection guaranteed by the [Fourth and Fifth] Amendments is much 
broader in scope. The makers of our Constitution undertook to secure conditions favorable to the pursuit of 
happiness.  [ ], the right to be let alone— the most comprehensive of rights and the right most valued by 
civilized men."

Katz v. United States (1967)  “[ ] the Fourth Amendment protects people , not places, [ ] 

Stanley v Georgia (1969) " If the First Amendment means anything, it means that a State has no business 
telling a man, sitting alone in his own house, what books he may read or what films he may watch. Our whole 
constitutional heritage rebels at the thought of giving government the power to control men's minds." 

Bond v, United States (2000) “reasonable expectation of privacy”

Cruzan v Missouri Department of Health (1990)  "These matters, involving the most intimate and personal 
choices a person may make in a lifetime, choices central to personal dignity and autonomy, are central to the 
liberty protected by the Fourteenth Amendment. 

New Hampshire Supreme Court
Mans v. Lebanon School Board (1972) "Subsection IV means that financial information and personnel files and  
other information necessary to an   individual's privacy need not be disclosed.  ”

The State Of New Hampshire v. Edward Pinkham (1996) Justice Broderick said “I   would adopt the   
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expectation of privacy analysis [ ] that (2) society would accept as reasonable." 

Nat’l Ins. Co. v. Docusearch, Incclaims (2003) “[ ] for invasion of privacy do not require proof of harm 
beyond the intrusion itself.”
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HB 1156 Section 8, IV: Cost to Access Records

Suggested Text in HB 1156

IV. Each public [ ], make available for inspection at no cost and provide copying of [ ] are immediately 
available for such release. If a public body [ ]. If a computer, photocopying machine, or other device 
maintained for use by a public body or agency is used by the public body or agency to copy the 
governmental record requested, the person requesting the copy may be charged the actual cost of 
providing the copy, beyond the costs to make the records available for inspection, which cost may be 
collected by the public body or agency.  All fees charged by the public body shall represent actual 
costs. [ ]. 

Summary

1. Many bills shows much concern about the cost to access records which HB 1156 section 8 

clarifies.

2. The RTK law already says costs may only be charged for copies, but agencies charge to locate 

records and the courts support these charges.

3. Agencies have the duty to store their records so they are easily accessible so they are cheaply 

located.

4. RTK requests are difficult and often include irrelevant pages that citizens should not be charged 

to copy.

5. It must be clear that all citizens can inspect records for free and copy the records themselves for 

free, otherwise it would unreasonably limit public access to records.
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Explanation

1. There are several bills this session concerning the cost to access governmental records.  This 
shows that there is a lot of interest, concern and confusion about the cost to access governmental 
records across the state. The language in HB 1156 would alleviate much of this confusion by making it 
clearer when a citizen may be charged to access records.  It very clearly states that the cost for copies 
must only be actual costs for making those copies.  On its face, the law now reads consistent with these 
changes, but agencies across the state provide access differently. Many agencies charge fees to locate 
records, for example $35 per hour in Nelson. 

2. There is no language allowing costs associated with inspecting records.  The first part of RSA 
91-A:4 refers to "inspection and copying," but with no reference to costs.  However, later where it 
allows costs it is only for copying.  Even the language on copying fees requires that some form of 
equipment be used to make the copies.  Here is all of RSA 91-A:4 about costs:

"If a computer, photocopying machine, or other device maintained for use by a public body or 
agency is used by the public body or agency to copy the governmental record requested, the 
person requesting the copy may be charged the actual cost of providing the copy, [ ], but if such 
fee is established for the copy, no additional costs or fees shall be charged."

3. Section RSA 91-A:4, III already requires agencies to maintain their records so they are easily 
accessible: "Each public body or agency shall keep and maintain all governmental records in its 
custody at its regular office or place of business in an accessible place...."  The cost of providing a 
record is completely under the control of the public agency.  They can chooses to store them in a way 
that is easy and cheap to access or not.  Individual citizens should not be charged for poor record 
storage.  Citizens through their taxes already pay to create those records and for records to be stored so 
they are easily accessible. Just as government agencies work for the citizens, governmental records 
belong to the citizens.

Citizens only have the right to existing documents, not general information or answers to questions.  
There are not lists of available documents, let alone lists on particular subjects.  So, requests tend to be 
broadly written, hoping to include the appropriate key words and usually it takes a series of requests. 
When the subject is controversial, it just gets worse.

4. Citizens should be able to inspect records for free and identify only those pages they desire to 
be copied.  It is unfair to charge for all the pages otherwise. Public agencies should have incentives to 
help the citizen figure out what they are looking for.

It is essential to democracy that there is no financial burden for a citizen to inspect records.  This 
includes citizens without hundreds of spare dollars to pay for copies.  Like justice delayed, access that 
is too expensive is access denied.  The only way all citizens can have access is for inspecting records to 
be free.  And, the cost to copy must be limited to actual costs beyond inspection.

5. It is critical, that if a citizen is going to be assessed a fee for copies, then that citizen should be 
informed that they can inspect the records for free, and even copy the records themselves using their 
own equipment for free.  A bill for a deposit, for example, should be clearly state it is free inspect the 
records.  Quoting a large bill to a citizen for a deposit will deny them access.

Inspecting records may only be done during regular business hours, the same times most citizens are 
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working.  It is costly for citizens to take time off work, especially for employees who do not get paid 
for time off.  So, even free access to inspect records from a citizen's perspective is not free, and the law 
should also reflect the citizen's perspective.  Indeed, public agencies can and should chose to publish 
their records on the web, so there is no extra cost to give individual citizens access to those records.
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HB 1156 Section 8, III & V: Remedies

Suggested Text in HB 1156

III. The court [may] shall invalidate an action of a public body or public agency taken at a meeting 
held in violation of the provisions of this chapter[, if the circumstances justify such invalidation].

V. The court [may also] shall enjoin future violations of this chapter, and [may] shall require any 
officer, employee, or other official of a public body or public agency found to have violated the 
provisions of this chapter to undergo appropriate remedial training, at such person or person’s expense.

Summary
 

1. Citizens must  bring a RTK action to the court and a law without punishment defined with 
“shall” is all but impossible to enforce.

a) Citizens want tighter wording in the remedy portion of the law that removes a judges 
discretion for assigning punishment the same way it is done in other laws from traffic 
fine amounts to incarceration time for felonies.

b) Citizens do not want to go to court and only do so as a last resort after other options are 
exhausted.

2. The problem with RSA 91-A:8 Remedies is even when the court finds RSA 91-A has been 
grossly violated they never hand out anything more than a “slap on the wrist” to public officials 
so they have no fear of consequences. 

a) Public officials are let off for “trying” or for claiming they “didn't mean it” even though 
they are found in violation.

b) Public officials have been found guilty and enjoined but then the court won't find for 
contempt of orders so there are no real consequences for wrong doings.

c) The court finds only partial reimbursement for the citizen even though the official is 
found guilty which is paid by the tax payers so there are no real personal consequences.

d) Because judges hand out little of what is already in the Remedies, lawyers and public 
officials perceive Right To Know lawsuits as a formality and an inconvenience; 
therefore they make little or no changes in their behavior.

3. Invalidation of a decision would send a strong statement to the official that all decisions must be 
made lawfully.

a) Fear of invalidation would be motivator for officials to ensure they act according to the 
law or face embarrassment of having their decisions invalidated by a court.

b) Citizens should not be made to live with wrongly made or unlawful decisions especially 
when the actual dollar costs come directly from their pockets.

c) Shall   makes the law stronger and changes stated  in the bill ensure there is a court order 
in place not to violate RSA 91-A again.

d) Shall   ensures judges mete out complete punishment to law breakers.
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Explanation

1. RSA 91-A is unique because only a citizen may bring a law suit,  Therefore the enforcement of 
this law is left entirely in the hands of the citizen.  Lawsuits are not the first choice and most 
citizens try to remedy Right To Know violations by communicating their concerns to their 
officials in hopes to avoid going to court.  Most citizens cannot afford to hire attorneys and 
must prosecute Right To Know law breaking pro se.  This is an extremely difficult undertaking 
for the pro se citizen who is rarely trained in the law.  So when judges do not appreciate the 
citizens undertaking and the violations to their rights, dismisses punishments even when guilt is 
found, is extremely frustrating and disappointing for the citizen.  This is why there is no 
incentive for public officials to obey the law.  

2. Tightening the language and judges discretion for punishment would help stop the law suits 
because public officials could count on a punishment if they are found guilty of a violation and 
provides complete understanding of the consequences when someone dares to flaunt the law.  
Many NH laws have many mandatory fines and penalties worded with “shall” or other like 
language that takes away the discretion of judges when meting out punishments.  A judges role 
is to make sure the court proceedings and evidence are in compliance to the law, the defendant 
has a fair trial and issue orders outlined in the law.  NH traffic fines are pre established in the 
traffic laws and the ticket has the fine on it when handed to the driver, misdemeanors have 
stated fines to be paid upon violation of the law and felony laws state the time to be served if 
found guilty. 

3. Invalidation of a decision would send a strong statement to the official that all decisions must be 
made lawfully, in a posted meeting with minutes and not in “back room deals”.  Decisions made 
at a public meeting by a vote of the officials is one thing.  A decision made by an official at an 
un-posted meeting is another and these decisions should always be invalidated.  Citizens should 
not be made to live with wrongly made or unlawful decisions especially when the actual dollar 
costs come directly from their pockets.  Fear of invalidation would be motivator for officials to 
ensure they act according to the law or face embarrassment of having their decisions invalidated 
by a court.  

Conclusion

We citizens are frustrated to have the courts not recognize the seriousness of RTK violations because 
RTK violations often lead to chaos and further law breaking that cannot be stopped.1  Yet adherence to 
RTK seems to stop violations of other municipals laws.  We usually see violations of officials failing to 
hold public hearings for grants over $5000, not fulfilling the requirements of Warrant Articles, trust 
funds are mis-spent for purposes other than what they were designated for, embezzlement of town 
funds, minutes are falsified to make themselves look good and others look bad, records are lost or 
wrongfully destroyed, friends are hired and grossly over paid, and they appoint people into roles they 
are not fit to hold (cronyism), conflicts of interest are ignored, and physical town property is used 
personally and often for personal financial gain.  Without real consequences, more law suits will be 
filed because lawyers will continue to fail to strongly advise their clients to adhere to the law.

1 Attorney General policy does not prosecute violations of municipal law until a minimum of $100,000 in public funds are 
misused or stolen.  
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Marlborough made deals with Municipal Resources Inc. (MRI) in un-posted meetings, without 
minutes, to expend $11,000 on a study to rid the town of it's police and fire departments.  When the 
judge found them guilty of this he failed to invalidate the decision and the contract even though the 
funds were not yet expended.  And the judge protected the contract under attorney-client privilege and 
refused to order it released so the citizens could know what was in it.   As far as we know, that contract 
still stands and Marlborough citizens are still responsible for it.  Who is to say MRI won't come back 
for payment.  This is an example of a judge finding for the citizen in part but also protecting the 
officials bad acts.

New Hampshire Supreme Court

Harriet E. Cady v. Town of Deerfield Case No. 2011-0793 May 3, 2012  “These provisions establish 
that in order to find that a public body has violated the Right-to-Know Law, a court need not find that 
the public body did so "willfully."

We citizens refer to this case as “ The Willful Ruling”.  The argument used before the Honorable Court 
was that Right To Know is like the Traffic Laws in that there is prior knowledge of, learning about and 
a responsibility to understand the law and obey it the same aswith the traffic laws.  Therefore, no 
citizen need to prove to the court that RSA 91-A was violated willfully.  That RSA 91-A was violated is 
enough to find against the official.
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State Notice Time

Alabama 7 days

Alaska

Arizona 24 hr yes
Arkansas citizen must request meeting information

California 72 hr
Colorado Full and Timely
Connecticut 48 hr yes
Delaware 6 hrs yes
Florida When ever general subject
Georgia 7 days yes
Hawaii 6 days yes
Idaho 5 days 48 hrs
Illinois 48 hr yes
Indiana 48 hr not required

Iowa 24 hr yes
Kansas reasonable time Made available upon request

Kentucky 24 hr yes
Louisiana 24 hr yes

Maine ample time
Maryland reasonable
Massachusetts 48 hr not required

Michigan not required

Minnesota

Mississippi 5 days made available @ mtg
Missouri reasonable time more than 24 hrs tentative required

Montana AG suggests 48 hr

Nebraska reasonable notice yes

Nevada 3 days

New Hampshire 24 hr

New Jersey yes

New Mexico 24 hr yes

New York 72 hr
North Carolina 7 days

North Dakota list topics on notice

Ohio Schedule regular mtg, 24 hr special mtg

Oklahoma
Oregon adequate notice, suggested 7-10 days yes
Pennsylvania Schedule regular mtg, 24 hr special mtg
Rhodes Island schedule reg mtg, yes posted w/in 48 hrs
South Carolina scheduled reg mtg, special mtg 24 hr yes

South Dakota 24 hr
Tennessee adequate notice
Texas 72 hr sufficient to inform public
Utah 24 hr yes
Vermont 24 hr must be available

Virginia 72 hr

Washington

West Virginia schedule fixed, special meeting 48 hr yes, issued 48 hr prior

Wisconsin 24 hr Post subject matter

Wyoming

 Agenda Posted/Review Records 
@ Mtgs

yes and records must be made 
available at the meeting

No posting required but required to hold 
where public may attend

yes and a packet of records must 
be made available at the meeting

poor law, 1/3 repealed which has 
gutted most citizens basic rights to 
know

regular meetings posted w/in 10 days of 
first calendar meeting, 3 days for special
must keep schedule of reg mtg, 3 days for 
special mtg

not required but copies must be 
available at the meeting

must allow records to be reviewed 
at meetings

yes, must provide at least 1 copy 
for public
not required by RSA 91-a; Required 
by courts: cioffe v sanborton 2008 
to include the viewing of the 
manifest at the meeting

annual schedule by Jan 10 and special 
mtg 48 hr

Not required but must allow records 
to be reviewed at meetings

Schedule filed in Jan w/ SOS for regularl 
mtg, day of for special mtg

Schedule reg mtg by Dec 15, special mtg 
48 hr

yes, must allow records to be 
reviewed at meetings

yes and must adopt on convening 
upon convening meeting, must 
allow records to be reviewed at 
meetings and post records on 
website, 

yes and a packet of records must 
be made available at the meeting

Schedule filed by Jan 10, change posted 
20 days prior, special mtg 24 hr

required to hold regular mtg, special mtg 
8hr, no notice for emergency


