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Resources
• NHMA website RTK page: http://www.nhmunicipal.org/

service/right-to-know 

• Attorney General’s Memo: http://www.doj.nh.gov/civil/
documents/right-to-know.pdf

• Text of the statute: http://www.gencourt.state.nh.us/rsa/
html/NHTOC/NHTOC-VI-91-A.htm
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Starting Points
• The Legislature has determined that the benefits 

to democracy outweigh the burdens the law 
places on governments.

• Appearance is critical, even if everything meets 
the letter of the law, how does it look?

• You can always do more than the minimum.
• Act in good faith at all times and try to comply.
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Foundation
• Part I, Article 8 of the NH Constitution:

– Government … should be open, accessible, 
accountable and responsive. To that end, the public’s 
right of access to governmental proceedings and  
records shall not be unreasonably restricted. 

• Section 1 of RSA 91-A:
– Openness in the conduct of public business is 

essential in a democratic society. The purpose of this 
chapter is to ensure both the greatest possible public 
access to the actions, discussions and records of all 
public bodies, and their accountability to the people.
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Public Meetings
• A MEETING of a PUBLIC BODY must have 

PROPER NOTICE and be OPEN TO THE 
PUBLIC.  RSA 91-A:2

• What is a “Public Body”?
– ANY legislative body, governing body, board, 

commission, committee, agency or authority,
– ANY county, town, municipal corporation, school 

district, SAU, charter school, or other POLITICAL 
SUBDIVISION; or 

– ANY committee, SUBCOMMITTEE or subordinate 
body thereof, or ADVISORY COMMITTEE thereto.
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Public Meetings
• What is a “Meeting” under RSA 91-A:2?

– Convening of a quorum (majority) of the 
membership of a public body,

– To discuss or act upon matters within its 
supervision, control, jurisdiction, or advisory 
power,

– Whether in person, by telephone or electronic 
communication, or any other way in which all 
members may communicate with each other 
contemporaneously.

6
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Quorum is a majority of any board or committee, unless a statute says otherwise.  Note that if a particular public 
body defines quorum as something different, for Right to Know Law purposes a quorum is a majority.

Ordinarily, selectmen may act only as a board (i.e., in a public or properly held nonpublic session).  However, a 
change last year permits selectmen to sign manifests one at a time outside a meeting.  This was intended to 
address the problem many boards of selectmen face when they don’t meet often enough to sign manifests.  
Example – payroll approvals, must be done within a certain time, but some towns have selectmen’s meetings 
once a month during the summer.

The change is not in RSA 91-A, but rather hidden in RSA 41:29, I – duties of treasurers.
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E-mail as a Meeting?
• No.  Never by email or other form not allowing 

public to discern discussion contemporaneously.  
RSA 91-A:2, III(c) 
– Shall not circumvent spirit and purpose of law.  RSA 

91-A:2, III(d)
– Public bodies may only deliberate where public may 

observe their actions. 
• Accident: if recipient distributes through a 

“thread” beyond what original sender intended.
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Remote Participation
• Optional: a public body may vote to permit 

members to participate remotely, if:
– Attendance in person is not “reasonably practicable”
– Reason is stated in minutes
– Except in an emergency, a quorum is still physically 

present at the noticed location
– Everyone on both ends must be able to hear each 

other (speakerphone, Skype, etc.)
– All votes must be roll call
– RSA 91-A:2, III
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Public Meetings

• What is not a “Meeting”?
– Chance, social or other encounter, if not to 

“meet” and no decisions are made;
– Strategy or negotiations re: collective 

bargaining;
– Political Caucuses; or

• Circulation of draft documents to formalize 
decisions previously made in a meeting. 
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RSA 91-A:2, II
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Consultation w/Legal Counsel

• Counsel must be physically present or 
connected (electronically or by telephone) 
so all present may hear and participate in 
the consultation.
– Ettinger v. Town of Madison Planning Board, 

162 N.H. 785 (N.H. 2011)
• Cannot receive a letter from counsel, and 

then conduct a non-meeting to review the 
letter (non-public perhaps, if appropriate).
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Public Meetings, Notice

• Minimum notice of 24 hours
– Published; or posted in two prominent places
– One place may be public body’s website
– Visible to all – not inside a locked door 
– Other statutes may require more notice

• Follow whichever law, rule or policy 
requires the most notice.
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Public Meetings, Notice

• Exceptions:
– Emergencies. State the nature of the 

emergency in the meeting minutes. Post notice 
as soon as practicable.

– Recessed/continued sessions. If the date, time 
and place of the session was announced at 
the previous meeting.

– RSA 91-A:2, II.
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Public Meetings

• “Open to the Public”
– Open to anyone (not just residents)
– May take notes, record, photograph, etc.
– No requirement to post or follow an agenda
– No secret ballot votes
– No right to speak

• Consider the 1st Amendment if you do allow 
comments

– No right to disrupt business of meeting
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State v. Dominic, 117 N.H. 573 (1977)

No secret votes: Lambert v. Belknap County, 157 N.H. 375 (2008)
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Public Meetings

• Written Minutes of Meetings
– Made available to the public upon request 

within 5 business days
– Do you have to post them?
– Include members present, people participating, 

brief description of subject matter discussed 
and actions taken

– “Draft” minutes v. “Approved” minutes
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Nonpublic Sessions

• Meetings or portions of meetings that 
public may not attend, RSA 91-A:3.

• Must begin in properly noticed public 
meeting
– Even if the only thing you are doing is having a 

nonpublic session
• 91-A doesn’t require the notice to say it will 

be mostly a nonpublic session
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Nonpublic Sessions

• How to Enter Nonpublic Session
– By motion during public meeting
– State the justification/matter to be discussed
– Roll call vote on the motion

• Conduct the session
– Discussion limited to subject of motion
– Are minutes to be sealed?

• Return to public session

16
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RSA 91-A:3, I.
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Nonpublic Sessions - Reasons

• Public employee – a specific employee. 
– Hiring
– Dismissal, promotion, or compensation 
– Investigation of charges against employee 
– Discipline of public employee

• Unless the employee has a right to a meeting and 
requests that the meeting be open.

• “Right to a meeting” based in statute, contract, or a 
personnel handbook.
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Nonpublic Sessions - Reasons

• Reputation  
– …of a person other than a board member.

• Real or Personal Property. 
– Buying, selling or leasing property.

• Lawsuits. 
– Threatened in writing or filed against board.

• Emergency preparation. 
– Terrorism preparation or response.

18
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Note there is a bill before the legislature to expand the lawsuit provision to include lawsuits pending or 
threatened in writing BY the board.
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Minutes of Nonpublic Sessions

• Minutes must be kept, and released to the 
public within 72 hours, unless:
– Two-thirds of the members present, 
– In a recorded vote,
– Decide to seal the minutes because the 

reasons justifying the need for a nonpublic 
session still exist.

– When back in public session, note that 
minutes were sealed.
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Governmental Records

• RSA 91-A:1-a, III definition: 
– ANY information
– Created, accepted or obtained 
– By or on behalf of a quorum or majority of 

public body or by public agency
– In any format, received in or out of a meeting
– In furtherance of board/agency’s official 

function
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Governmental Records

• Raw Materials
– Materials used to write the minutes are public 

records unless nonpublic and sealed. 
• Working documents

– Preliminary documents provided to a quorum 
of a body, even if not in final form, are public 
unless otherwise exempt.

• Settlement agreements for claims or 
lawsuits – retain 10 years, public.
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Access to Records

• Court presumes governmental records 
should be disclosed. 
– Motive is irrelevant – do not even ask

• Party resisting disclosure bears burden to 
show that an exemption applies. 

• Partial release: If part of a record is 
exempt, redact that part, and the part that 
is not protected should be released.

22
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Keep Records “Available” 

• Must be made “available” to the public on 
reasonable request, unless a specific 
statutory exemption applies.  RSA 91-A:4.

• “Available” = a usable format, either the 
form it is in already or one reasonably 
calculated to comply with the request.
– May require keeping old technology in use 

unless the record is updated.
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Access to Records

• OK if temporarily unavailable because it is 
actually being used by an official or employee

• If record is readily available, make it available 
immediately

• If busy, can ask person to make an 
appointment
• Can’t make anyone wait more than 5 business 

days for the appointment
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Access to Records

• Must make a record available for 
inspection within five business days; or

– Deny the request with reasons in writing, or 

– Acknowledge the request in writing and 
estimate the time necessary to determine 
whether the request will be granted or denied. 
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Access to Records

• Courts enforce the five-day rule strictly.
• Do you have a policy for responding?

– Recognize 91-A request for what it is
– What can be provided immediately?
– What needs approval from higher up?
– Where to go if this office isn’t the right place?

• McBurney v. Young, U.S. Supreme Court
– “citizen” = NH citizen, 2012
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No federal Constitutional right to governmental information.  It comes from Congress 
(re: federal governmental records) and individual state laws for state and local 
government information.

US Supreme Court noted that the taxpayers of individual states foot the bill for the fixed 
costs of recordkeeping and record production.
Still provide records as appropriate for people who come in; but no US Constitutional 
problem with refusing to comply with email request from out of state.
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Access to Records

• Public may make copies of a record, but if 
the town/city/etc. makes the copies: 
– May charge “actual cost” of providing copies.
– Charging cost of staff time is unclear.

• Do not lend out records for copying.      
RSA 41:61.
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Sourgiadakis v. Littleton, No. 2011-487, settled so we still don’t know.
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Access to Records

• Does not require the creation of a record 
that does not already exist.
– Can you create the report simply with your 

computer?  You should.
– Does it require sifting through multiple 

documents to compile?  You don’t have to.
• However, if available in more than one 

format, must offer the more convenient 
format.
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Record Retention

• Just because it is a governmental record 
doesn’t mean it must be kept forever

• RSA 33-A: Specifies retention period and 
format for municipal records

• Once retention period ends, record may be 
discarded, erased, deleted, etc.

• So long as kept, it’s a governmental record

29
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Record Retention

• RSA 91-A:4, III-a: Electronic records must 
remain accessible for the same retention 
period as paper versions

• If retention period is more than 10 years, 
must keep a paper or microfilm version

• If under 10 years, can be just electronic 
(but still “accessible”)
– RSA 33-A:5-a
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Record Retention

• Municipal Records Committee – governs 
disposition of records
– RSA 33-A
– If law is silent, determine where records will be 

kept
– Disposal policy:

• When
• Who
• How
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Electronic Records

• RSA 91-A:4, III-a: Electronic records must 
remain accessible for the same retention 
period as paper versions.

• So long as they exist, they continue to be 
governmental records.

• Not subject to disclosure once “initially and 
legally deleted.”  RSA 91-A:4, III-b.
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Electronic Records

• More electronic records = more problems
• Tax, finance, employment records, minutes 

-  these are easier. One person in charge, 
one place of storage.

• Email is much tougher:
– Where is it?  How many places?
– Who is in charge of the “official” copy?
– Can it be truly deleted?
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Electronic Records

• If you do not want to see it on the front 
page of the newspaper, do not put it in an 
email.

• Develop a policy about email:
– Periodic deleting of unnecessary email
– “Hub-and-spoke” system to prevent accidental 

email threads among a quorum
– Use only public accounts for public business 

(reduces the places you have to look)

34
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What about private devices?  Law doesn’t say.  US Supreme Court has said that government-issued devices can 
be searched by government.  In NH, we don’t know.  Our opinion is that it is more likely than not that a court 
would find governmental records on a private device are still “governmental records” if they meet the definition 
and are within the control or custody of the government.  Not much different than a selectman taking the 
records home with him to avoid having them disclosed.
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Exemptions

• RSA 91-A:5:
• Internal personnel files or practices

–  Salaries and employee lists are not exempt
• Medical or welfare information
• Library records and student school records
• Records of emergency functions regarding 

terrorist activity and planning
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Exemptions

• RSA 91-A:5:
• Preliminary drafts, notes and memos not in 

final form, and not disclosed, circulated or 
available to a quorum of the body

• Notes/materials made for personal use
• Commercial or financial information (i.e., 

protected software or anything that could 
be used to commit fraud or identity theft)
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Exemptions

• Confidential records whose disclosure would 
constitute an invasion of privacy
– Lamy v. NHPUC, 152 N.H. 106 (2005)
– Is there a privacy interest in the information?
– If so, what is the public’s interest in disclosure? 

(What can it tell the public about what the 
government is doing?)

– Balance public interest in disclosure against 
government’s interest in nondisclosure and 
individual privacy interest at stake.
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Exemptions

• Other Records:
– Written legal advice so long as under attorney-

client privilege.  However, legal billing 
information is not.

– Records a public body may receive in non-
public session if disclosure would frustrate the 
purpose of the nonpublic session
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Law Enforcement Records

• Accident and reconstruction report, repair 
estimate, or other motor vehicle record 
created or received as a result of accident 
or collision involving state/local vehicle

• Report of violation of motor vehicle laws by 
public official/employee while on duty
– Exception: when disclosure would compromise 

undercover activity
– RSA 260:14, II-a
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Two relatively recent changes in other statutes define some law enforcement records 
more specifically and provide that they are subject to disclosure under RSA 91-A.

First one: motor vehicle accidents and violations.

These are things that are considered “governmental records” for purposes of RSA 91-A, 
and are subject to disclosure the same way any other record would be.  
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Law Enforcement Records

• Arrest records: are “governmental records”
– Defined: record created by law enforcement 

personnel to document arrest of person over 
17 year old

– Must include identity of person arrested and 
arresting officer (unless ID of officer does not 
serve the public interest), statement of why 
and how arrest was made, alleged crime, and 
whether arrest was pursuant to a warrant

• RSA 594:14-a

40
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Second one - Arrest records are now specifically considered governmental records 
subject to disclosure under RSA 91-A the way other records are.  Same exemptions.
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Law Enforcement Records
• RSA Chapter 91-A does not address law 

enforcement records.
• NH courts use federal FOIA test.

– Lodge v. Knowlton, 118 N.H. 574 (1978)
– Record meeting any element is exempt
– Must be an “investigatory record” (but doesn’t 

have to be connected to specific case), and
– Compiled for law enforcement purposes
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FOIA – 5 U.S.C. Section 552(b)(7)

Montenegro v. Dover, 162 N.H. 641 (2011). – use FOIA test, only have to meet one of 
the factors to be exempt.

Now we’ll look at the FOIA test for disclosing law enforcement records.
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FOIA Test – Law Enforcement

• Factor A: Interference w/law enforcement 
proceedings:
– details regarding initial allegations giving rise 

to investigation; interviews with witnesses and 
subjects; contacts and investigative reports 
furnished to the prosecuting attorneys; 
prosecution work products and memos

– reasonable belief that an investigation will lead 
to criminal charges at some point in the future

42
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FOIA Test – Law Enforcement

• Factor B: Interfere with fair trial
– Pretrial situations, consult prosecutor
– Examples: records relating to

• Guilt or innocence of defendant
• Tests taken or refused by defendant
• Confessions (existence or absence of)
• Anything regarding prospective witnesses
• Anything speculative or mentioning merits of case
• Anything that would tend to prejudice potential 

jurors
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FOIA Test – Law Enforcement

• Factor C: invasion of privacy:
– Same Lamy balancing test as RSA 91-A
– Examples:

• Marital status, legitimacy of children
• Medical conditions, substance abuse issues
• Domestic disputes
• Names of witnesses and information they provided
• Names of subjects of an investigation
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Lamy test to use here: privacy interest v. public’s interest in disclosure, government’s 
interest in confidentiality, does the information tell public anything about how the 
government works or what it is doing?
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FOIA Test – Law Enforcement

• Factor D: Confidential sources:
– Information that could identify or lead to 

identification of a confidential source
– Was the person given the promise of 

confidentiality?  If not express, was it 
reasonably implied?
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FOIA Test – Law Enforcement
• Factor E: disclosing investigative 

techniques and procedures:
– Information could reasonably be expected make it 

easier to circumvent the law by providing those who 
wish to engage in criminal activity with the ability to 
adjust their behaviors in an effort to avoid detection

– Investigation and prosecution procedures, guidelines, 
techniques

– Doesn’t include information already well-known by the 
public

46
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FOIA Test – Law Enforcement

• Factor F: Endangering life or safety:
– FOIA mentions law enforcement personnel
– NH Supreme Court includes “any other 

person”
– Could disclosure “reasonably be expected” to 

endanger someone?
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Law Enforcement Records

• Generally should be available:
– Routine dispatch lots
– Names and addresses of people arrested and 

charges actually filed
– Most closed investigation files (except internal 

investigations)
– Administrative files
– Minutes

• Check if other exemptions apply, too!

48
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•But note that any of these may contain things that should not be released, such as 
•Names of confidential informants
•Things in personnel files that would be an invasion of privacy
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Law Enforcement Records

• Generally should not be disclosed:
– Open investigative files
– Case records that may be used at trial
– Closed investigation files if disclosure would 

invade privacy, disclose confidential sources, 
or threaten safety of police

– Motor vehicle records
– E-911 records
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Law Enforcement Records

• Police and other personnel files – 
available?
– Check each document to see
– Redact whatever may not be disclosed
– Soc. Sec. #, medical information, information 

relating to ‘internal personnel practices’, 
anything that might compromise an 
investigation, ‘invasion of privacy’, etc.
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Law Enforcement Records

• SPOTS records – available?
– Depends – does it involve an ongoing 

investigation?
– Stolen property, wanted persons – could 

compromise investigation
– Probably includes other information that isn’t 

open to disclosure – driver’s license 
information, vehicle registrations, driving 
history, etc.
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Law Enforcement Records

• Annulments of convictions - available?
– No, under RSA 651:5
– If court grants annulment, no release of arrest/

conviction records except:
• To other law enforcement officers for investigative 

purposes, or
• In defense of any civil suit arising out of the facts of 

that case, or
• To Police Standards & Training re: fitness of a 

person to serve as officer
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Law Enforcement Records

• Standard Operating Procedures – 
available?
– Under FOIA test, not available to the extent the 

information would:
– Interfere with enforcement proceedings (A)
– Disclose investigative techniques and 

procedures (E)
– Endanger the life or physical safety of law 

enforcement personnel (F)
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Law Enforcement Records

• Emergency Operations Plans – available?
– Related to the preparation for and carrying out 

of anti-terrorism measures – do not disclose.  
RSA 91-A:5, VI.

– Otherwise, generally open to disclosure.
– Example – flu outbreak, flood, ice storm, are 

not related to terrorism and plans are likely 
open to disclosure upon request.
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Law Enforcement Records

• Can anyone get a copy of an accident 
report even if an arrest took place?
– RSA 594:14-a – Treat the same way any other 

governmental record would be treated.
– If the person arrested wants it, yes. 260:14.
– Look at FOIA test – would it compromise any 

of those things?  If yes, then either don’t 
disclose, or redact the problematic part.
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Law Enforcement Records

• Accident where 25-year-old is arrested.  
Can mother of this person get an accident 
report?
– Person is an adult, so no unless the person 

consents in writing or if person is legally 
incapacitated and mother is legally appointed 
guardian

56
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Law Enforcement Records

• Can accident reports be public if 
information about injuries is included?
– First determine if it is public to begin with 

(motor vehicle records and FOIA test)
– Under 91-A:5, II(IV), medical information may 

be “personal” and thus exempt
– HIPAA – careful not to release any information 

linking person with medical conditions 
(protected health information)
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Law Enforcement Records

• Arrest reports – public information after 
case is closed?
– Probably; won’t fit exemption for ongoing 

investigation at that point and still covered by 
RSA 594:14-a

– However – beware of unwarranted invasion of 
privacy (marital status, medical, welfare 
payments, family fights, alcohol/drug 
consumption),juvenile, HIPAA

– May need to deny request or redact
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Law Enforcement Records

• Ex-husband asks how many times officers 
have visited ex-wife’s home
– Dispatch logs are public
– No obligation to compile information in any 

particular format, just provide what you have in 
the form you have it

– Careful to redact any protected information
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Law Enforcement Records

• What if person asks for report of burglary 
that occurred in his house (but he was not 
involved)?
– “Public” means everyone
– Would public have a right to that report?
– May be proper to release some information (insurance 

claims, health insurance for victim) but apply 91-A and 
FOIA factors

– Difficult question – need to make judgment call under 
91-A
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Law Enforcement Records

• May victim of crime know names of 
suspects if juveniles are involved?
– RSA 169-B:34, III(a) – law enforcement or prosecution 

may disclose to victim of violent crime name, age, 
address, gender, offense charged, and custody status 
of juvenile.

– RSA 169:B-35, IV: unlawful for law enforcement to 
disclose confidential information about juveniles
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Remedies for Violations

• No agency charged with enforcement.  All 
remedies are available solely through 
Superior Court.

• Knowingly destroying information to 
prevent disclosure after a request has 
been made is a misdemeanor (crime), 
RSA 91-A:9.
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Remedies for Violations

• Officials may be personally liable for 
knowing violations, RSA 91-A:8, IV: 
– Civil penalty of $250- $2,000
– Required to reimburse attorney’s fees of 

municipality
– Municipality will not indemnify its officials for 

this
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A Superior Court judge may:

• Invalidate action taken in an illegal or 
noncompliant meeting.

• Enter injunctive relief to prevent current or 
future violation.

• Remove an official from office for 
disclosure of confidential or exempt 
information, violating oath of office.      
RSA 42:1-a.
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A Superior Court judge may:

• Order municipality to pay costs and 
attorney’s fees to the plaintiff:
– where suit was necessary to obtain the 

information; and
– the public body knew or should have known 

that it was violating the law.
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Points to Remember

• How does it LOOK?
• Nonpublic sessions, can you explain why?
• If the record is exempt from disclosure, can 

you explain why?
• You can always do MORE.  Good faith.
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Thank you!

• New Hampshire Municipal Association

– 603-224-7447 x3408
– 1-800-852-3358 x3408

– legalinquiries@nhmunicipal.org
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