
In order to understand how RSA 91-A applies to the governor, it helps to understand the 
distinction in the law between public agencies and public bodies.  A public body is a group like a 
select board or commission.  A public body is usually a governing body that sets policy and 
direction for an agency.  The Executive Council with the governor is explicitly included as a 
public body under RSA 91-A:1-a, VI(b).  Both the records and meetings of a public body are 
covered by RSA 91-A.  A public agency is a government organization that implements laws and 
policies.  This includes state agencies and departments, towns and school districts, etc.  It also 
includes any "office of the state" under RSA 91-A:1-a, V.  I think the governor would therefore 
be an agency under RSA 91-A.  Only the records of an agency fall under RSA 91-A, not the 
meetings. 
 
There is an argument that says that the governor wouldn't make sense to be a public body, 
since he or she is a single person.  When is he or she meeting?  You could argue it is all the time 
they are on the job.  That wouldn't make sense to allow the public to constantly observe the 
governor working.  When the governor is meeting with someone else, then it isn't strictly a 
meeting of the governor but of the collective group, say his or her staff. 
 
There is a concept in Right-to-Know about pre-decisional records and meetings that further 
applies to much of the governor's work.  In order to provide for the best decisions, RTK 
recognizes that decision makers in agencies need to be able to seek out diverse and honest 
advice that requires candor.  Some of this advice might be controversial and might be withheld 
without that candor, though considering it might help lead to the best ultimate decisions.  Once 
an agency arrives at a decision, then that decision should become subject to public disclosure, 
often by being presented to a public body.  I think this pre-decisional exemption is the essence 
of "executive privilege".  This exemption is covered by RSA 91-A:5, IX, and applies to all records, 
not just those of the governor.  The concept could also apply to many of the meetings with the 
governor and others. 
 
There have been bills over the years to try to make it explicit that the governor is subject to RSA 
91-A. 
 
Agency: SB 205 in 2015: http://www.gencourt.state.nh.us/legislation/2015/SB0205.html 
Body: HB 382 in 2001: http://www.gencourt.state.nh.us/legislation/2001/HB0382.html 
 
None of these bills passed. 
 
Here's a case successfully asking for records from the governor under RSA 91-A: 

Martin v. Lynch, Doc. No. 217-2011-CV-801 (Merrimack Super. Ct., February 10, 
2012) (Smukler, J.) 

 
http://www.orol.org/rtk/rtknh/217-2011-CV-801-2012-02-10.html 
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