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Statement by Gilles Bissonnette, Legal Director of the ACLU-NH 

Senate Judiciary Committee 
Senate Bill 39 

January 19, 2021 
 

I am the Legal Director of the American Civil Liberties Union of New Hampshire (ACLU-NH)—a 
non-profit organization working to protect civil liberties throughout New Hampshire for over fifty 
years.  On behalf of the ACLU-NH, I appreciate the opportunity to testify today in opposition to SB39.   
 
SB39 would categorically exclude from public disclosure under our Right-to-Know Law 
“[i]nformation and records contained in personnel files, internal investigations, and preemployment 
background investigations of any state or local law enforcement officer.”  This bill would significantly 
undermine transparency in law enforcement and runs counter to efforts by our Governor and 
communities to advance police reform.  By undermining police accountability and transparency, this 
bill—which would even go so far as to bar disclosure of sustained police officer misconduct—risks 
imperiling public trust in law enforcement.  We urge the members of this Committee to vote 
inexpedient to legislate on SB39.  
 
I.  SB39, If Enacted, Would Seriously Damage Police Accountability and Transparency. 
 
In two May 29, 2020 decisions from the New Hampshire Supreme Court addressing government 
accountability and transparency1, the Court overruled its prior 1993 interpretation of RSA 91-A:5, IV2 
and concluded that the personnel records of governmental employees are not categorically exempt 
from disclosure under the Right-to-Know Law.  Rather, the Court concluded that such records must be 
subjected to a public interest balancing test in which, in determining whether such records are exempt 
from disclosure in specific cases, the public interest in disclosure is weighed against any privacy or 
governmental interests in nondisclosure.  Indeed, as the Supreme Court noted, its prior 1993 
interpretation “substantially undermines the guarantees protected by the Right-to-Know Law and 
reduces its defining goals to lip service.”3  In short, for over 27 years until these two decisions, 
government agencies routinely withheld from the public vital information concerning the misconduct 
of government employees—including the sustained misconduct of police officers—even where the 
public interest in disclosure was great and even where the privacy interest in nondisclosure was small.   
 
SB39, if enacted, would overturn these two May 2020 decisions as they pertain to police personnel 
files and bring New Hampshire back to its prior 27-year regime of allowing police departments to keep 
police misconduct secret even where there is a compelling public interest in disclosure.  This bill would 
even go so far as to bar disclosure of sustained officer misconduct.  As a result, this bill, if enacted, 
would further the impression that police departments protect bad officers and hide misconduct from 
the public—an impression that undermines trust and confidence in law enforcement. 
 

                                                           
1 Union Leader Corp. v. Town of Salem, 173 N.H. 345 (2020); Seacoast Newspapers, Inc. v. City of Portsmouth, 173 
N.H. 325 (2020). 
2 Union Leader Corp. v. Fenniman, 136 N.H. 624 (1993). 
3 Seacoast Newspapers, Inc., 173 N.H. at 337. 
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We have seen the value in government transparency since these May 2020 court decisions.  This 
includes the following examples of information which would, under SB39, never see the light of day: 
 

• After these two May 2020 court decisions, Manchester produced records concerning the 
sustained misconduct of Officer Aaron Brown, who wrote racist text messages on his police-
issued phone.  This included an arbitrator’s decision that shockingly decided to reinstate the 
officer.4   

 
• After these two May 2020 court decisions, Portsmouth produced an arbitrator’s report 

concerning the misconduct of a Portsmouth officer who was slated to obtain a $2 million 
inheritance from an elderly resident.  Ultimately, the report concluded that the officer was 
poorly managed and reinstated the officer with back pay.5  The officer’s inheritance was 
overturned by probate Judge Gary Cassavechia who found that the officer unduly influenced 
the woman while she was changing her estate plans to his benefit. 
 

• After these two May 2020 court decisions, the New Hampshire State Police produced 
information concerning a trooper who lied on a police report and was terminated.6   
 

• A report investigating an officer’s alleged use of excessive force.  The report apparently 
concluded that the allegation of excessive force was unfounded.  The records are being 
requested by the Valley News.  Applying the balancing test, the Superior Court concluded that 
this report should be public because, with secrecy, there would be no way for the public to 
evaluate the integrity of the investigation.7  This case is on appeal, and thus the report has not 
yet been released.   
 

• An investigatory report drafted by the Dover Police Department concerning an officer who has 
been criminally charged with allegedly removing a portion of seized drugs before they were 
entered into evidence.  The officer—a former mixed martial arts fighter—also allegedly 

                                                           
4 https://www.unionleader.com/news/courts/hearings-to-decertify-police-officers-closed-to-public/article_e6365084-
d9ba-5309-a39d-03afac4f42ce.html;  https://www.unionleader.com/news/safety/fired-cop-aaron-brown-i-might-be-
prejudiced-but-not-racist/article_25d480f3-4a45-5c35-823e-8485dc0028e4.html.  As reported by the Union Leader, 
in 2017, Mr. Brown sent text messages to his wife on his department cell phone in which he joked about shooting 
Black men and referred to them as “parking tickets.” He specifically texted: “Besides, I got this new fancy gun. Take 
out parking tickets no problem. FYI ‘parking tickets’ = black fella.” Two months later, he sent his wife a video of a 
“crackbunny fight” and wrote: “I am certainly not a racist. I have my proclivities about people ... but those folks are 
straight up n’s ... no two ways about it. Serve no place in life or society. And yet they are completely taking over all 
parts of daily life.”  In part because of the racist text messages, the Manchester Police Department sought to terminate 
Mr. Brown. However, an arbitrator, though he found wrongdoing, reinstated Mr. Brown with back pay. To date, the 
Manchester Police Department has refused to rehire Mr. Brown notwithstanding the arbitrator’s decision. Mr. Brown 
continues to accumulate pay of $1,540 for every week that the Manchester Police Department refuses to rehire him. 
His back pay and benefits amount to about $139,600 as of October 2020. 
5 https://www.seacoastonline.com/story/news/2020/09/28/ruling-portsmouth-officer-fired-improperly-over-2m-
inheritance-owed-2-years-pay/114157858/. 
6 https://www.unionleader.com/news/crime/nh-trooper-resigns-without-being-charged-after-allegedly-falsifying-
report/article_d2b3dd76-5718-5d40-95a7-be785c0d04f1.html 
7 See Provenza v. Town of Canaan, No. 215-2020-cv-00155 (Grafton Cty. Super. Ct. Dec. 2, 2020) (noting that “the 
public has a right to know that the police take their complaints seriously; further  noting that there was minimal privacy 
interest in disclosure of report because it did not reveal intimate details of the officer’s life, but rather information 
concerning an officer performing official duties), https://www.aclu-
nh.org/sites/default/files/field_documents/public_order_on_merits.pdf 

https://www.unionleader.com/news/courts/hearings-to-decertify-police-officers-closed-to-public/article_e6365084-d9ba-5309-a39d-03afac4f42ce.html
https://www.unionleader.com/news/courts/hearings-to-decertify-police-officers-closed-to-public/article_e6365084-d9ba-5309-a39d-03afac4f42ce.html
https://www.unionleader.com/news/safety/fired-cop-aaron-brown-i-might-be-prejudiced-but-not-racist/article_25d480f3-4a45-5c35-823e-8485dc0028e4.html
https://www.unionleader.com/news/safety/fired-cop-aaron-brown-i-might-be-prejudiced-but-not-racist/article_25d480f3-4a45-5c35-823e-8485dc0028e4.html
https://www.seacoastonline.com/story/news/2020/09/28/ruling-portsmouth-officer-fired-improperly-over-2m-inheritance-owed-2-years-pay/114157858/
https://www.seacoastonline.com/story/news/2020/09/28/ruling-portsmouth-officer-fired-improperly-over-2m-inheritance-owed-2-years-pay/114157858/
https://www.unionleader.com/news/crime/nh-trooper-resigns-without-being-charged-after-allegedly-falsifying-report/article_d2b3dd76-5718-5d40-95a7-be785c0d04f1.html
https://www.unionleader.com/news/crime/nh-trooper-resigns-without-being-charged-after-allegedly-falsifying-report/article_d2b3dd76-5718-5d40-95a7-be785c0d04f1.html
https://www.aclu-nh.org/sites/default/files/field_documents/public_order_on_merits.pdf
https://www.aclu-nh.org/sites/default/files/field_documents/public_order_on_merits.pdf
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assaulted his wife and fractured her ribs, though the Rollinsford Police Department charged his 
wife with assault (these charges against the wife were later dropped).  The officer is currently 
resisting disclosure of this report, and a judge is considering whether it should be released.8 

 
Under SB39, this valuable information would be hidden from public view.   
 
Last year, thousands of Granite Staters took to the streets to peacefully advocate for police reform and 
racial justice.  In response to these calls from Granite Staters, Governor Sununu created a Commission 
on Law Enforcement Accountability, Community, and Transparency.9  Transparency is in the name 
of the Commission and relates to many of the Commission’s recommendations.  However, SB39 flies 
in the face of the Commission’s work and its recommendations to enhance transparency by shielding, 
without exception, important police records—including records evidencing sustained misconduct—
from public view.  In this historic moment of conversation about police accountability nationally and 
here in New Hampshire, we should be making police records more transparent, not less transparent.   
 
II. SB39, If Enacted, Would Give the Police Special Protections as to Their Personnel Files 

That Do Not Exist for Other Government Employees. 
 
SB39 is also problematic because it gives special protection to police officers.  If this bill is enacted, 
police officer misconduct files—and only police officer misconduct files—would be categorically 
confidential, while the misconduct files of other government employees would still be subject to a 
public interest balancing test.  We do not believe that there is a legitimate reason to give the police 
special secrecy protections.  To the contrary, there should be even greater transparency with respect to 
the police given the police’s unique role in being able to use lethal force and deprive people of their 
liberty.  
 
III. The Privacy Rights of Police With Respect to Personnel Files Are Already Protected 

Under the Law. 
 
The current public interest balancing test that applies to police officer personnel files—as well as to 
the files of other public employees—is used in many other states10 and it protects the privacy interests 

                                                           
8 https://www.seacoastonline.com/story/news/2020/07/19/marchers-gather-in-dover-to-support-sarah-
letendre/113972080/; https://www.fosters.com/story/news/crime/2020/11/06/dover-release-summary-fired-officer-r-
j-letendre-investigation/6189509002/ 
9 See Executive Order 2020-11 Creating the Commission on Law Enforcement Accountability, Community and 
Transparency (issued by Governor Sununu recognizing a “nationwide conversation regarding law enforcement, social 
justice, and the need for reforms to enhance transparency, accountability, and community relations in law 
enforcement”) available at https://www.governor.nh.gov/sites/g/files/ehbemt336/files/documents/2020-11.pdf.  In 
response to similar protests, Massachusetts enacted a law in December 2020 that required public disclosure of police 
misconduct investigation records.  See Mass. SB 2963, Section 2 (noting that “records related to a law enforcement 
misconduct investigation” would be public), available at 
https://malegislature.gov/Bills/191/S2963/BillHistory?pageNumber=2; 
https://www.aclum.org/en/news/massachusetts-passes-police-reform (describing Massachusetts legislation). 
10 Many states have the same public interest balancing test that now exists under New Hampshire law.  See, e.g., 
Rutland Herald v. City of Rutland, 84 A.3d 821, 824-26 (Vt. 2013) (discussing balancing test; noting that secrecy of 
officer names “would cast suspicion over the whole department and minimize the hard work and dedication shown by 
the vast majority of the police department”); Baton Rouge/Parish of East Baton Rouge v. Capital City Press, L.L.C., 
4 So. 3d 807, 819 (La. Ct. App. 1st Cir. 2008) (highlighting balancing test; “[t]hese investigations were not related to 
private facts; the investigations concerned public employees’ alleged improper activities in the workplace”); Burton 
v. York County Sheriff’s Dep’t., 594 S.E.2d 888, 895 (S.C. Ct. App. 2004) (explaining balancing test; sheriff’s 

https://www.seacoastonline.com/story/news/2020/07/19/marchers-gather-in-dover-to-support-sarah-letendre/113972080/
https://www.seacoastonline.com/story/news/2020/07/19/marchers-gather-in-dover-to-support-sarah-letendre/113972080/
https://www.fosters.com/story/news/crime/2020/11/06/dover-release-summary-fired-officer-r-j-letendre-investigation/6189509002/
https://www.fosters.com/story/news/crime/2020/11/06/dover-release-summary-fired-officer-r-j-letendre-investigation/6189509002/
https://www.governor.nh.gov/sites/g/files/ehbemt336/files/documents/2020-11.pdf
https://malegislature.gov/Bills/191/S2963/BillHistory?pageNumber=2
https://www.aclum.org/en/news/massachusetts-passes-police-reform
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of the police.  For example, this balancing test likely would exempt from disclosure information that 
has little to do with an officer’s performance of his duties—e.g., intimate personal details, mental health 
information, medical records, etc.11  Further, if—in individual cases and with specific evidence—the 
police can show that disclosure will compromise witnesses or investigations, this can be considered as 
part of the existing balancing test. 
 
At the same time, this balancing test should allow, in most instances, for public disclosure of 
misconduct information because there is an overwhelming public interest in disclosure.  Indeed, the 
police do not have the same privacy rights as private citizens because they are public servants with the 
authority to arrest individuals, use lethal force, and deprive individuals of their liberty.  As one court 
has correctly explained: “By accepting his public position [a police officer] has, to a large extent, 
relinquished his right to keep confidential activities directly relating to his employment as a public law 
enforcement official.”  See State ex rel. Bilder v. Township of Delavan, 334 N.W.2d 252, 261-62 (Wis. 
1983).12  Of course, police misconduct should not be shielded from public view because public scrutiny 
may cause reputational “embarrassment” to that officer.  Here, any “embarrassment” is a byproduct of 
police accountability.  Public scrutiny for acts implicating an officer’s ability to perform their job is 
the price that the officer must pay. This is because that officer works for the public, not him or herself.   
 
Ultimately, these balancing questions will be decided by the New Hampshire courts on a case by case 
basis, and there is already one matter pending before the New Hampshire Supreme Court.13   
 
In sum, as a state, communities and stakeholders are coming together to advance police reform and to 
try to address public mistrust of law enforcement.  Secrecy breeds mistrust.  This bill sends the message 
that the public has no right to know about the misconduct of officers that are policing their 
neighborhoods and communities. This is a dangerous message to send and runs directly contrary to 
bipartisan police reform efforts in our state. 
 
For these reasons, the ACLU-NH respectfully urges the members of this Committee to vote inexpedient 
to legislate on SB39. 

                                                           
department records regarding investigation of employee misconduct were subject to disclosure, in part, because the 
requested documents did not concern “the off-duty sexual activities of the deputies involved”). 
11 See Mans v. Lebanon School Board, 112 N.H. 160, 164 (1972) (noting that balancing protects disclosure of “intimate 
details”); Reid v. N.H. AG, 169 N.H. 509, 530 (2016) (privacy applies to the kind of facts “regarded as personal 
because their public disclosure could subject the person to whom they pertain to embarrassment, harassment, disgrace, 
loss of employment or friends”) (emphasis added). 
12 The Court went on to note that the police chief in that case “cannot thwart the public’s interest in his official conduct 
by claiming that he expects the same kind of protection of reputation accorded an ordinary citizen.” 
13 Provenza v. Town of Canaan, No. 215-2020-cv-155 (Grafton Cty. Super. Ct. Dec. 2, 2020) (Bornstein, J.) (on 
appeal). 


